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STATEMENT OF THE | SSUE

Whet her Petitioner satisfies the statutory definition of
"autism" pursuant to Section 323.063(2), Florida Statutes, so as
to qualify for devel opnental services adm ni stered by Respondent,
Departnent of Children and Fam |y Services a/k/a Departnment of
Children and Fam lies, f/k/a Departnment of Health and
Rehabilitative Services (Departnent).

PRELI M NARY STATEMENT

Petitioner Susanne Danron applied to the Departnent alleging
that she is eligible to receive Devel opnmental Services pursuant
to Chapter 393, Florida Statutes' statutory definition of
"autism" On Novenber 8, 1996, the Departnent determ ned
Petitioner ineligible for such services. Petitioner tinely filed
for a formal hearing pursuant to Section 120.57(1), Florida
St at ut es.

By agreenent of the parties, this cause was abated for sone
period of tine.

The parties stipulated to certain facts in their Prehearing
Stipulation filed on March 6, 1998, which was entered in evidence
at formal hearing as ALJ Exhibit "A"

At formal hearing, Petitioner presented the oral testinony
of Ral ph Maurer, MD., Director of the Center of Autismat the
University of Florida; Elizabeth Chainy, O T.; and Devel opnent al
Services Consultant, Janice Phillips. Petitioner had ten

exhibits admtted in evidence.



Respondent Departnent presented the oral testinony of
M chael Hem ngway and Marci Wi ttenberger, Ph.D.; Dr. Alan J.
Wal dman, M D., testified by deposition. Respondent had six
exhibits admtted in evidence.

A transcript was filed on May 18, 1998. Al tinely-filed
Proposed Recomended Orders have been consi dered.

FI NDI NGS OF FACT

1. The statutory definition at issue is found in Section
393.063(2), Florida Statutes, which provides:

"Autism' neans a pervasive, neurologically
based devel opnental disability of extended
duration which causes severe | earning,
communi cation, and behavi or disorders with
age of onset during infancy or chil dhood.

I ndi viduals with autismexhibit inmpairnment in
reci procal social interaction, inpairnment in
ver bal and non verbal conmunication and

i magi native ability, and a markedly
restricted repertoire of activities and

i nterests. (Enphasis supplied)

2. In addition to the statutory definition of "autisnt for
Devel opnmental Services eligibility, which is set out above, there
are several other definitions of the words "autistic," "autism"
and/or "autistic disorder,"” including one used in the rules of
the Florida Adm nistrative Code applicable to educati onal
assessnents for individual educational plans (I1EPs); one used in

the Diagnostic and Statistical Manual, Edition Ill (Revised); one

used in the D agnostic and Statistical Manual, Edition |V,

anot her definition as used by the Autism Society of Anmerica; and



yet another definition as used by the "International
Classification of Diseases."

3. Petitioner is a resident of Gainesville, Al achua County,
Florida, and is 26 years ol d.

4. Petitioner graduated high school with a regular diplom
in June 1989.

5. On Decenber 23, 1996, Petitioner was involuntarily
commtted to the Departnent under Chapter 394, Florida Statutes,
and placed at Northeast Florida State Hospital (NEFSH). She was
di scharged from NEFSH on Septenber 4, 1997, and is currently
residing and receiving services at EX-ARTS in Gainesville,
Florida, a Level | Extended Adult Residential Treatnent Facility
operated by Meridi an Behavioral Healthcare, Inc., under contract
wi th the Departnent.

6. Petitioner has received no services fromthe State of
Florida for any devel opnental disability, but is presently
receiving nental health services fromthe State of Florida.

7. There is no dispute that Petitioner needs sonme undefined
daily living skills guidance. The issue herein, however, is
whet her or not the Departnent is obligated to provide them under
the statutory provisions which target autism

8. On August 23, 1996, when Petitioner was 24 years ol d,
Dr. G Randall WIlianms, a psychiatrist, diagnosed Petitioner as

foll ows:



Al t hough Ms. Danron has had several diagnosis
[sic] in the past including Severe Learning
Disability, Attention Deficit D sorder,

Sei zure Di sorder, and Schi zophrenia, it is ny
opinion that Ms. Danron satisfies the
criteria for Autistic D sorder as follows.
[sic] According to the DSM IV an i ndi vi dual
must have a qualitative inpairnment in social
interaction that is manifested by the failure
to devel op pier relationship [sic]
appropriate to devel opnent [sic] level and a
| ack of social and enotional reciprocity.
Further, the manual requires qualitative

i npai rments in comrunication in that with
adequat e speech capacity there is a marked
inpairnment in the ability to initiate and
sustain a conversation with others. Further,
| have noted by [sic] obsessive preoccupation
with one or nore stereo-typed [sic] and
restricted patters of interest of abnornmal
intensity as well as an apparently inflexible
adherence to specific non-functional routines
or rituals. Unfortunately, due to ny having
no prior access to this patient whom|[sic] is
now age 24, the requirenent for onset prior
to age 3 can only be derived froma review
from[sic] her devel opnental history. This
is portrayed by her nother as being
characterized as her being a "difficult
child" with few friends, devel opnental del ay,
i ncluding marked difficulty in achieving a
fine nmotor skills [sic] various |earning

del ays included [sic] dyslexia, dysgraphia,
dyscalculia, and attention deficit disorder

di agnosed at age 14. The above di agnosis
[sic] are supported by conplaints by the
parental caregivers as well as ny personal
interactions. The differential diagnosis

i ncl udes severe pervasive learning disability
as well as schizophrenia. | do [sic] however
feel that based on the DSM 1V criteria, she
does indeed satisfy the criteria for Autistic
Di sorder. (enphasis supplied)

9. Dr. Ralph C Maurer, also a |icensed psychiatrist,
conducted a joint report with Dr. Vardi at the University of

Fl orida on Septenber 25, 1996. Their joint 1996 report, issued



when Petitioner was 24 years old, and to which Dr. Murer issued
a |l ater addendum di agnosed Petitioner with "pervasive

devel opnental di sorder, not otherw se specified." (PDD NOS)

(Enphasi s supplied)
10. Despite Dr. WIllians's and Dr. Maurer's respective
di agnoses of "autistic disorder"” and "PDD NOS," and despite the
fact that the statute does not define or cover PDD-NCS, the
Department stated in its Novenber 8, 1998, letter denying
Devel opnental Services, that its decision was:
based upon the requirenent in the Florida
Statutes that a specific diagnosis of autism
or pervasive devel opnental disorder be made
by a conpetent psychiatrist or |icensed
psychol ogi st and that this condition
mani fests itself in infancy or early
chi | dhood.
11. Despite the parties' preoccupation with the
appropri ateness, vel non, of the Departnent's denial of benefits
i n Novenber 1996, this proceeding is not designed as an "appeal "

or "review' of agency action, but constitutes a de novo

pr oceedi ng.

12. Petitioner asserted herein that because her |engthy
medi cal and educational history denonstrated sone synptons of
auti sm before age 24 and a diagnosis of autismafter age 24, the
Department was rem ss in denying benefits. The Departnent's
position was that all of Petitioner's synptomatol ogy, taken as a

whol e, and her | ate diagnosis of "autisnt do not neet the



statutory definition of "autisni or the Departnent's interna
eligibility guidelines.

13. At formal hearing, Petitioner presented a nunber of
eval uations, including the two foregoing psychiatric eval uations.
The cull ed portions of the other reports that Petitioner

principally relies upon may be sunmarized as foll ows:

In January 1977, when Petitioner was 5 1/2
years old, she was eval uated by the
University of Florida Health Center. This
eval uati on showed that on the Denver

Devel opnental Screening Test Petitioner
was at a 3 1/2 years ol d equival ence in
the domain on "personal -social."

In 1977, when Petitioner was 6 years ol d,
Petitioner was di agnosed by the University
of Florida Hospital and found to have a
provi si onal diagnosis of "Socially

Devel opnental | y Del ayed" and was found to
have "Auditory Processing Problens."



In January 1977, an educational eval uation
recommended that Petitioner repeat

ki ndergarten, and that she "shoul d be
encouraged to pursue fine and gross notor
activities . "

In 1978, when Petitioner was seven years
old and in the second grade, the Al achua
County School District identified her as
an "enotional ly handi capped"” (EH) child
and she was placed in a special education
pr ogr am

On Decenber 1, 1978, the Al achua County
School District wote an "I ndi vi dual
Education Plan," (I EP) stating Petitioner
" shows non-attention, irrel evant
activities, and | ow academ ¢ achi evenent

In 1978, Petitioner's WSC-R intelligence
test conducted by Al achua County School
Board reflected a 23 point discrepancy
bet ween verbal and non verbal scores.
Petitioner had a verbal 1Q of 103, a
performance 1Q of 80, and a full scale 1Q
of 91.

Based on her I EP, Petitioner was renoved
fromthe regular classroomand "placed in
a resource programat Archer Community
School " in the Al achua County School
District.

In 1978, an Al achua County School District
psychol ogi cal eval uati on found that
"Susanne spent nost of her tine engaged in
non- productive of f-task behavior" and
"projective testing revealed a child who
has not devel oped many of the soci al
skills needed to effectively relate to
both children and adults in non-academc
situations.” It concluded, "in terns of
Speci al Assistance, Susanne's behavior is
di srupting her performance in the

cl assroom & thus an enotional handicap is
present.”



In the sumer of 1979, at about age 8-9,

"Susanne was evaluated . . . by an
occupational therapist and found to have
sensory integration dysfunction.” She was

found to have "deficits in processing
vesti bul ar stimulations, bilateral

i ntegration, and visual perception with
associ ated notor problens.”

By second grade, the school educators
recommended retention because she was
reading at a late first grade |evel.

In July 1980, Petitioner's exceptional
education placenent was change from an EH
programto a "Specific Learning
Disabilities" (SLD) program

In 1980, Petitioner's teachers said the
foll owi ng about her: "significant problens
were noted as ability to concentrate on
tasks and conpleting work on tine."

In 1980, in a private school, Petitioner
"received swinmm ng | essons by an Adapted
Physi cal Education teacher and has

recei ved occupational therapy at the
University of Florida . "

In 1980, "fine and gross notor skills were

rated as problens” for Petitioner and her

teachers noted that "Susanne's eyes often
show a bl ank stare.”

The 1980 Al achua County School Board
Report referred to Petitioner's soci al
behavi or as a "noderate problem in spite
of the fact that she was described as a
hi ghly notivated student."”

In 1980, the school psychol ogi cal
eval uation indicated that Petitioner had
severe "visual processing deficits."

Al'so in 1980, Petitioner's teachers
believed they were "hel pi ng" Petitioner by
putting Petitioner in a "refrigerator box
to bl ock out visual distractions . "



In 1981, a psychol ogical report stated
that "it was felt that Susanne was now
showi ng signs of an enotional disability."

In 1982, when Petitioner was in the sixth
grade, a school psychol ogi cal eval uation
stated that "'nenory for letters' and

"di sarranged pictures' were the tests and
the visual cluster that were bel ow the
significant age score, and 'nenory for
words' were bel ow the score in the
auditory cluster." . . . "the teacher

i ndi cates that self-notivation and

i ndependent work habits were areas that
caused the nost concern in the classroom
Susanne's not her rated her as having
"significant' problens in the areas of ego
strength, academ cs, and attention on the
Bur ks' Behavi or Rating Scal e.

As a teenager, Petitioner was tested
continuously for learning disabilities
because her academ c performance conti nued
to be significantly bel ow average.

At the age of 16, Petitioner was tested at
the Mail man Center for Child Devel opnment.
At this tinme, Petitioner's performance |Q
was 70. She "di spl ayed above average in
verbal abstractions, but her particular
weakness to hold and retrieve short-term
verbal information [sic]."” The Mail man
eval uation al so observed the Petitioner
attenpting to mimc a "sophisticated node
of conmuni cation, and that she severely

| acks soci al devel opnent skills for her
age." It concluded that Petitioner's
arithnmetic cal cul ati ons and probl em
solving were categorized in the "severe
deficit" category. Furthernore, the
Mai | man eval uati ons stated that beyond the
specific learning disabilities, Petitioner
showed definite signs of an "enoti onal
disability."

I n Novenber of 1990, Hartman & Associ ates
conducted a | earning evaluation. This
report stated that Susanne has to be aware
that it is not she who has failed the

10



system but the systemthat has failed to
give her the academ c skills that she
needs to even have basic literacy |evels,"”
and it concluded that Petitioner has a
severe learning disability.

14. I n none of the foregoing reports, rendered by a variety
of experts before Petitioner turned 18 years old, was Petitioner
ever diagnosed as "autistic," by any definition of that word.

15. In fact, no evaluator from any professional discipline
mentioned autismas a possible diagnosis until after the
Petitioner had nmanifested a nental illness and attai ned at age
24.

16. Schi zophreni a characteristics can develop in
adol escence, early adulthood, or later life. Petitioner
apparently mani fested schi zophreni a-1i ke synptons after high
school graduation at age 18 and before age 21.

17. Dr. Ralph C Maurer, MD., testified at formal hearing.
He is an Associate Professor at the University of Florida (UF).
He also is Director of the Center for Autismat UF and is on the
Board of Directors of the Advocacy Center for Persons with
Disabilities. Dr. Maurer is board-certified in the field of
psychiatry and is qualified by education, training, and
experience to render an expert opinion in autism and
schi zophrenia. However, Dr. Maurer clearly stated that he does

not consider hinself an expert in "schizophrenia," and his

evi dence has been wei ghed accordingly.
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18. Dr. Alan J. Waldnan, M D., testified by deposition. He
is a Diplomat of the Anerican Board of Psychiatry and Neur ol ogy
(i.e. Board Certified) and is qualified by education, training,
and experience to render an expert opinion in neuropsychiatry,
psychi atry, and schi zophrenia. However, Dr. Wal dnman does not
consider hinself an expert on "autism" and his evidence has been
wei ghed accordi ngly.

19. Dr. Marci Z. Wittenberger, Ph.D., testified at fornmal
hearing. She is a Florida |icensed psychol ogi st with additional
trai ning and experience in Devel opnental Services. She is
currently enployed as a senior psychol ogi st for the Departnent of
Children and Famlies. Dr. Wittenberger is qualified by
education, training, and experience to render expert opinions in
devel opnmental disabilities and autismand is the nost articulate
and persuasive of the experts. She conducted a review of al
eval uations and other reports submtted to the Departnment by the
Petitioner.

20. Dr. WIlianms, (see Finding of Fact 8), did not testify
at formal hearing.

21. Experts Waldman and Wiittenberger testified that a
neur ol ogi cal exam nation cannot differentiate between auti sm and
schi zophreni a.

22. Drs. Wal dman and Maurer concurred that autismis not an
illness that correlates with specific neuropsychol ogi cal

fi ndi ngs.
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23. There is no "litnus test"” for autism by any
definition. However, there are specific recognized diagnostic
interview and rating skills that aid and assist in the diagnosis
of autism

24. One net hodol ogy of diagnosis which is generally
accepted by psychiatrists and psychol ogists is contained in the

current edition of the Diagnostic and Statistical Mnual (DSM.

The current edition at the date of formal hearing was the DSM I V.
The DSM IV and its predecessor edition, the DSMIIIR, are texts
whi ch define, characterize, and rank various di seases,
conditions, traumas, and injuries. Diagnosis is arrived at by
rating specific-naned criteria for each defined di sease,
condition, trauma, or injury.

25. Dr. Waldman and Dr. Wittenberger accepted the DSM IV
as authoritative for the diagnosis of "autism" Dr. Maurer did
not accept either the DSMIIIR or the DSM 1V as definitive for
pur poses of diagnosing "autism"”

26. The Departnment spokesman, M chael Hem ngway,
articul ated Departnental statew de policy as being that in order
to qualify for Devel opnmental Services, an applicant nust provide
a clear diagnosis by either a "psychiatrist, a Florida |Iicensed
psychol ogi st, or a psychol ogi st enpl oyed by the Departnent who is
qualified by training and experience to nake the diagnosis of
"autism " as defined by Section 393.063(2), Florida Statutes.

According to M. Hem ngway, although Departnment personnel often

13



expect to see a diagnosis which would include the nunbering
systemand rating criteria of the current DSM for the
Departnent's purpose, the DSMis "al nost incidental.” (TR Vol.
pp. 212-213) The Departnment is not concerned with the steps one
of the named professionals takes to cone to a diagnosis, but is
concerned that one of the naned professionals follows the
standards of practice for his/her discipline. Further, although
the DSM may include a condition of PDD NOS, the Departnent does
not engraft that portion of the DSM upon the statutory
definition, which statutory definition does not nanme PDD NOS
This policy has not been pronulgated as a rule of the Departnent,
but this policy does not alter the statutory definition of
"autism' in any way or require that a diagnosis be rendered in
terms of the DSM (any edition). It merely requires that the

di agnosi s be rendered by one of the naned professionals in terns
of that professions standards of practice.

27. Despite three exhibits show ng how Agency policy has
evol ved and changed over tine, | find that the Departnment has
"proven up" only the incipient policy as found in the i medi ately
precedi ng Finding of Fact; that the policy has existed since the
current statutory definition of "autisn was added to Chapter 393
inthe late 1980's; and that the policy does not inpact this case
in any way because the only "diagnoses” Petitioner relies upon
were rendered by psychiatrists, while the Departnent relies on a

di agnosis by a Florida |licensed psychol ogi st, each of which are

14



one of the professional groups nanmed in the policy as able to
render diagnoses. Neither party suggested that a diagnosis by
sane ot her professional would be sufficient.

28. Dr. Maurer, Dr. Wittenberger, and M. Hem ngway all
testified that the definition of "autisni in Section 393.063(2),
Florida Statutes, was taken fromthe DSM 111 R diagnostic criteria
for "autistic disorder."

29. Dr. Maurer's current career thrust is directed to his
work with the UF Center for Autism He becane involved with, and
eval uated, Petitioner only after Petitioner's nother repeatedly
contacted the UF Center for Autism insisting that Petitioner was
autistic and requesting help to obtain services fromthe

Departnent. Dr. Maurer is also on the Board of Directors of the

15



Advocacy Center for Persons with Disabilities. The Petitioner
was al ready 24 years of age when she was first evaluated by Dr.
Maur er .

30. Pursuant to Dr. Maurer's expert testinony at formal
hearing, Petitioner suffers fromnore than one problem
Petitioner denonstrates |earning disabilities; schizophrenia-I|ike
synpt ons or psychotic behavior which could arise from
schi zophrenia or fromtenporal | obe epilepsy; seizure disorder
and post traumatic stress or anxiety.

31. Dr. Maurer originally diagnosed Petitioner as PDD NOS
(See Finding of Fact 9) because Petitioner did not fit the DSM
IR criteria for "autistic disorder.” The DSMIIIR definition
of "autistic disorder” matches the criteria of the controlling
statute. Dr. Maurer testified that the DSMI1II1R di agnostic
criteria for PDD-NOS covered people who have sone of the
deficits, but who also do not neet sonme of the criteria, for
"autistic disorder,” which is a separate category.

32. Dr. Maurer testified that Petitioner also does not fit
the DSMIV criteria for "autistic disorder,” which definition
does not match the statutory definition

33. Dr. Maurer testified that Petitioner did not have
"typical autism™

34. Dr. Maurer ultimately opined that the statutory

definition of autism should be broad enough to include Petitioner
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as a high-functioning autistic person, whomthe nental health
system does not support properly because of her underlying
di sabilities, saying:

She has disabilities of a severe nature which
the nental health system does not know how to

serve. . . . She does not have typica

autism . . . It fits wthin the statute. (TR
Vol. | p. 153) . . . I'mnot naintaining that
Susanne is autistic. |'mnmaintain[ing] that

that definition of autismin 393 is
sufficiently broad to include her. (TR Vol.
| p. 163)
35. Dr. Maurer reviewed the 1977 Communi cative Di sorder
Consul tation Report (age 5); an occupational evaluation dated
1/ 26/ 77 (age 5); the School Board of Al achua County Psychol ogi cal
Report dated 11/08/78 (age 6); the School Board of Al achua County
Psychol ogi cal Report dated 11/02/80 (age 8); the School Board of
Al achua County Psychol ogi cal Report dated 10/28/82 (age 10); a
Report by WIlliam Beatty dated 2/9/88 (age 18) and the Mil man
Center Reports from 1981 (age 9) and 1987 (age 15). Fromhis
testinmony, it is clear that Dr. Maurer culled certain ternms and
phrases fromthese reports to enphasize, but that he had no clear
i dea of how ternms in sone reports are defined or used by the
educational teans or evaluators who prepared their reports
pursuant to Chapter 231, Florida Statutes, and Chapter 6A-6,
Fl orida Adm nistrative Code, applicable to |IEPs.
36. Also, in formng his opinion that Petitioner neets the
statutory definition of "autism" Dr. Maurer testified that he

primarily relied on Dr. Kytja Voeller's report of neurol ogica
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and other tests of Petitioner's abilities in 1992 when Petitioner
was already 21 years old. Dr. Voeller had not diagnosed
Petitioner as "autistic."

37. By all accounts, Petitioner's |level of functioning
significantly deteriorated after she graduated hi gh school in
1989 and before she was evaluated by Dr. Voeller in 1989 through
January 1993 and further deteriorated before she was seen by Dr.
Maurer in 1996.

38. Experts Maurer, Wal den and Wittenberger all testified
that a serious psychotic disorder such as schizophrenia can cause
a deterioration in the person's ability to |learn, verbal and non-
ver bal communi cation, behavior, and reciprocal social interaction
and imaginative ability. Individuals with serious psychotic
di sorders al so may show a restrictive repertoire of activities in
i nterest.

39. At the tine she was evaluated by Drs. Voeller and
Maurer, Petitioner was taking haldol, a psychotropic nedication
used to treat schizophrenia, and cogentin.

40. Dr. Voeller's reports included no malingering tests to
eval uate whether the Petitioner was presenting herself in a worse
light so as to obtain services.

41. In their evaluations of the Petitioner, neither Dr.
Voel l er nor Dr. Maurer used any of the generally accepted
specific diagnostic interview and rating scales that aid and

assist in the diagnosis of autism although Dr. Voeller used
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general |y accepted standardi zed tests to reach her concl usi ons of
m xed | earning disabilities and enotional problens.

42. Dr. Maurer's conclusion that there was an inpairnent in
Petitioner's verbal and non verbal comrunication in infancy and
early chil dhood was based on his inference that the 1992
disabilities reflected in Dr. Voeller's report went back into
Petitioner's early chil dhood because in his opinion there was,
"the lack of evidence for any nedical illness or injury that
coul d have caused those problens” and a "snmall anmount of positive
evi dence here and that's not concl usive."

43. However, Dr. Maurer al so conceded that sonmeone with
Petitioner's present disabilities in 1996 could not have
graduat ed high school with a regular diploma, and he coul d not
descri be any severe behaviors or comunication problens of the
Petitioner that were present during her infancy or early
chi | dhood.

44, Dr. Maurer conceded that what is a learning disability,
schi zophrenia, or autismcannot be sorted out with regard to
Petitioner at this |ate stage.

45, Although Dr. Maurer is clearly highly qualified to
treat autismand rel ated syndrones, his candor and deneanor while
testifying, also clearly denonstrated that he was not confortable
as a witness in this proceeding and that he was reluctant to

define Petitioner as "autistic," without reference to studies

19



predating and differing in part fromthe statutory definition.
H's ultimate opinion was not specifically rendered wthin
reasonabl e nmedi cal probability or certainty.

46. Psychol ogists are extensively trained and required to
| ook for and mention in psychol ogi cal evaluation reports al
behavi ors that are outside the normal range.

47. Dr. Whittenberger testified that in her eligibility
review she read every report submtted by the Petitioner and
wr ote down every behavi or nentioned that would indicate or
contra-indicate a diagnosis of autism

48. As a licensed clinical psychol ogi st capable of an
i ndependent di agnosis, Dr. Wiittenberger's practice is to approve
eligibility for Devel opnental Services if sufficient synptons of
autismare reported in chil dhood eval uati ons and ot her
information submtted by the applicant, even if the "autisni
| abel was not previously assigned to that behavi or manifestation.

49. Dr. Whittenberger uses the current DSM for all her
eval uati ons because she considers it to be professionally
mandat ed by her discipline.

50. In evaluating the Petitioner, she used the DSM 1V, even
though its definition of "autistic disorder"” is not identical to
the statutory definition.

51. Dr. Wiittenberger also exam ned the submtted reports
for descriptions by prinmary caretakers and ot hers of behaviors in

the child s history that indicated inpairnents in reciproca
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soci al interaction, verbal and non verbal comunication and

i magi native ability, and a restricted repertoire of activities
and interests, elenents of autismspecifically naned in the
statute.

52. Petitioner's submttal provided rmuch nore information
than is typical for nost applicants for autism services.

53. Standard professional practice is that if sone behavior
or lack thereof is nentioned by the caretaker, it is recorded and
i nvestigated by the evaluator so as to confirmor rule out its
presence. Likewise, if this behavior or |lack thereof is observed
by the evaluator, then the evaluator records it and either
confirms or rules it out. |If no severe behavior disorders were
noted at all, it may be reasonably assuned by a review ng
pr of essi onal that none were reported or observed in any of the
f oregoi ng eval uati ons.

54. Dr. Wiittenberger opined that the behavior deficits
observed in autistic individuals are not subtle, but are
significant and severe. |If present, these deficits would
typically be nentioned in psychol ogical reports. Exanples of

behaviors typically reported about autistic children are:

(bsess or focus on one part of a toy, such
as repeatedly spinning a toy truck's wheel
instead of playing normally with the toy
or all toys; sitting with a tricycle and
spi nning the wheels or staring at the seat
handl e.

This child won't cone out of the corner.
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This child won't | eave the piece of string
he has saved for the last two years and we
can't get it away from hi mw t hout
horri bl e tantruns.

Can't get himout fromunder the bed.

He won't pay attention to anything except
red objects.

She just sits on the couch and rocks.

She has a friend but they don't talk and
they do their separate things, or she
doesn't have any friends. Failure to make
friends, failure to fit in, failure to get
al ong.

She won't talk to us. He's not talking
yet.

They don't play right or the sanme as ny
other children did. [sic] They never play
with dolls, or dress up, or they just
focus one part of one toy and it m ght not
even be appropriate for that toy.

A sentence structure was usual. [sic]
Word order is m xed up, such as "no,

pl ease cookie | want." They use pronouns
incorrectly.

She said the sanme thing over and over.
asked her one question and she stuck to it
for three or four tines.

They m ght talk in a nonotone, or have
inflections that are inappropriate or
i naccurate for the content of the speech.

It was difficult to get her to focus. It
was difficult to get her to | ook at us.

She doesn't seemto relate to us. W're
not bondi ng.
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55. Dr. Wiittenberger found no such simlar severe behavior
di sorders prior to age 18 reported by the Petitioner's nother,
teachers, or evaluators in any of the evaluation reports. She
concl uded, on the basis of her professional education, training,
and experience (see Findings of Fact 19 and 53) that this absence
of anecdotal nmaterial denoting any severe behavior disorders
nmeant that none were present.

56. Dr. Wiittenberger stated that the critical elenents
required for a diagnosis of autismare mssing fromthe
eval uation reports. Although the reports discuss |earning
probl ens consistent with a severe learning disability, the
Petitioner had no significant communication problens, no
significant behavior problemand no indication of a severe |ack
in social reciprocity until, as an adult, she was di agnosed with
a nmental illness, schizophrenia.

57. According to Dr. Wiittenberger, because Petitioner
began suffering psychotic synptons/schi zophrenia as a young
adult, the evaluations conducted after age 19 cannot be counted
upon to provide reliable information about her chil dhood
behaviors. This is due to the severe inpairnment in functioning
caused by the nental illness itself.

58. Even so, the evaluations and reports submtted by the
Petitioner indicate that fromage five until the onset of a

mental illness, at about age 20 in 1992, she was normal in many
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ways, including behavior, but that she had severe processing and
specifically catal ogued | earning problens.

59. The critical factors required for a diagnosis of autism
are not present in the observations reported consistently over
the Petitioner's childhood years by her nother, teachers and
eval uators. The critical factors required for a diagnosis of
autismwere not present in the observations recorded consistently
over Petitioner's chil dhood.

60. Dr. Wiittenberger sited nunmerous references in the
psychol ogi cal and ot her reports done prior to age 19 whi ch showed
a pattern of normal behaviors and social skills which are
inconsistent wwth autism She relied primarily on these

observations recorded by those early eval uations:

At age 5 years 7 nonths, (1/26/77) the
Petitioner's verbal ability was slightly
above age | evel and her hearing was
normal . She played with a shelf full of
toys and was cooperative. The nother
reported that she played with a variety of
toys. She had no behavi or problenms during
the testing and her 1Q indicated that she
was able to |earn.

At age 7 years 3 nonths (11/8/78) the
referral question for the eval uation was
related to academ c performance and nmade
no reference to inpairnents in social
interaction. Petitioner was cooperative
and denonstrated good conversation skills.
Petitioner's verbal ability was higher

t han her non verbal /performance ability,
and she net the criteria for "l earning
disability" in the school system

I n an occupational therapy eval uation on
6/ 20/ 80, the Petitioner was extrenely
cooperative and di splayed no attention
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probl ens or tactual/tactical densiveness
during the testing.

At age 9 (7/2/80) the referring question
has nothing to do with social or behavior
problenms. At this time, the Petitioner
was described as highly notivated, very
soci al, very popul ar, and | earned many

t hi ngs on her own at home. Her nother
reported that she nade a great deal of
progress at the school and that the
Petitioner has a friend. During the
testing, the Petitioner was cooperative,
initiated conversation and rapport was
established easily. Her verbal |Q was
normal (103) al though her performance |Q
was 77, indicating specific |earning

di sabilities.

On Decenber 10, 1981, Petitioner's ful
scale 1Qwas still within the nornal
range. Petitioner's nother reported to
the evaluator that Petitioner's interests
were gymastics, sw mmng, gym nmnusic, her
dog, tortoise, reading, basketball and tv.

On Cctober 28, 1982, Petitioner was
referred for evaluation to determ ne
appropriate classroom placenent with no
reference to unusual behavi ors.
Petitioner was still having problens in
the classroomrelated to her |earning

di sabilities, although her 1Qwas in the
normal range with no significant

di fference between verbal 1Q and
performance 1Q She was cooperative and
related well to the exam ner indicating
that the Petitioner did not have

i npai rment and social reciprocity. In
1987, the Petitioner was referred to the
Mai | man's Center for Eval uation of
Learning Disabilities. Petitioner was
descri bed as cooperative, friendly,
interacting confortably and with good
verbal abilities. Petitioner asked astute
guestions, was above average on her

j udgnent of social situations, was on task
and not distractible.

At age 18 years, 6 nonths, Petitioner
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denonstrated nornmal speech syntax and word
order and conversed about the trip to
Chi cago that she had won.

61. Evaluations of the Petitioner after age 19 report
behavi ors associated with nmental illness and may be skewed by her
use of psycho-therapeutic drugs.

62. The various evaluators consistently diagnosed the
Petitioner as having |learning disabilities, including problens
with visual spatial, visual notor, reading disability and
devel opnent al dysl exi a, disgraphia, and discul cul a.

63. Dr. Wiittenberger testified that the specific |earning
disabilities noted, and primarily relied on by Petitioner herein
as evidence of autism (See Finding of Fact 13) are different from
autismin that individuals with severe learning disabilities are
normal in other areas such as conmmuni cation, and soci al
reciprocity and behavior, in contrast to an autistic individual's
severe inpairnent in those areas.

64. Verbal nenory |oss, frontal |obe executive skill
dysfunction, inpairnent in reciprocal social interaction,

i npai rment in verbal and non verbal conmunication, and a
restricted repertoire of activities and interests are al

synpt ons of schi zophrenia, but the age of onset is usually beyond
t he devel opnental years.

65. Menory dysfunction is not a synptomthat discrimnates
bet ween auti sm and schi zophreni a.

66. According to Dr. Wal dman, Petitioner's behavior and
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social functioning as reported in 1990 and as reported by Dr.
Voel l er in 1992-1993 indicate a significant change consi stent,
not with a devel opnental disorder, but with a psychotic epi sode
occurring prior to Dr. Voeller's eval uation.

67. Petitioner net the school systems definition of
"l earning disability" because of her significant discrepancy
bet ween verbal and performance |1 Q scores, pursuant to Chapter
231, Florida Statutes, and Chapter 6A-6, Florida Adm nistrative
Code, or simlar educational rules then in effect.

68. Al though the school systemat one tinme classified the
Petitioner as "enotionally handi capped” under its statute and
rules, the reported behaviors of |ack of concentration, |ack of
sustai ned attention, and |ack of conpletion of task, are not the

type of severe behaviors that are usually indicative of autism
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69. Elizabeth Chainy, an occupational therapist presently
working with the Petitioner, testified about her observations of
Petitioner in February and March 1998, but she had no personal
knowl edge of the Petitioner in infancy or chil dhood.

70. Janice Phillips is an independent support coordi nator
for Devel opnental Services clients of the Departnent. According
to Ms. Phillips, Petitioner has been able to articul ate her goals
for the future and has expressed to Ms. Phillips that she |ikes
to ride bikes, swm ride horses, play the piano, and go to the
library.

71. Al of Ms. Phillips' clients who receive Devel opnent al
Services under the "autisnt category have a diagnosis of autism
The Departnent does not provide autism services to individuals
wi th a diagnosis of "PDD NCS."

72. M. Hem ngway knows of no individuals receiving
Devel opnental Services for autismwho do not have a cl ear
di agnosi s of autism

CONCLUSI ONS OF LAW

73. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

74. I n accordance with the provisions of Chapter 393,
Florida Statutes, Respondent, through its Devel opnmental Services
Program of fi ces throughout the state, offers services to persons

wi th devel opnental disabilities.
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75. The Petitioner applied for, and was deni ed,
devel opnment al services under the "autism' category. Herein, the
Petitioner has the duty to go forward and prove by a
preponderance of the evidence that she has "autisni as defined in
Section 393.063(2), Florida Statutes.

76. To establish entitlenent to devel opnental services,
Petitioner nust be domciled in the State of Florida and have a
"devel opnental disability," as defined in Section 393.063(11),
Florida Statutes. See Section 393.065(1), Florida Statutes.

77. A "developnental disability" as defined in Section
393.063(11), Florida Statutes, as

A di sorder or syndrone which is attributable
to retardation, cerebral palsy, autism or
spina bifida and which constitutes a
substanti al handi cap that can reasonably be
expected to continue indefinitely. (Enphasis
supplied.)

78. "Autism is defined in Section 393.063(2), Florida
Statutes, as

A pervasive, neurologically based

devel opnmental disability of extended duration
whi ch causes severe | earning, comunication
and behavi or disorders with age of onset
during infancy or chil dhood. |ndividuals

w th autismexhibit inpairnment in reciprocal
social interaction, inpairnment in verbal and
non verbal communi cation and i nmaginative
ability, and a markedly restrictive
repertoire of activities and interests.
(Enphasi s supplied)

79. Respondent Agency's instructions to review ng personnel
which require a clear diagnosis of autismand not of any other

di sorder (specifically not one of PDD NOS, which is nowhere naned
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in the statute) does not enlarge or contravene the statute, and
does not rise to the level of a non-rule policy. This is a case
of first inpression, and the Departnent was entitled to attenpt
to prove-up and did prove-up its non-rule policy of requiring
that the clear diagnosis be nmade by one of three naned

prof essionals. However, whether this policy is an unpronul gated
"rule"™ or not is not determ native of this case, since all the

di agnostic evidence presented has been through experts acceptable
to the Departnent.

80. Petitioner has not proven that she neets the definition
of "autism' contained in Section 393.063(2), Florida Statutes, by
a preponderance of the evidence. There is no clear evidence that
Petitioner is, or ever was, autistic, because all the statutory
criteria proven are overl apped or obscured by Petitioner's
schi zophreni a which mani fested after age 18. Furthernore, there
IS no persuasive evidence of the onset of autistic synptons
during Petitioner's infancy or childhood, as required by the
statute. Indeed, at least until she graduated from H gh School,
Petitioner seens to have functioned well, despite |earning
disabilities and enotional problens related to the |earning
di sabilities.

81l. The legislative history is silent on any type of

rel ati on between the Departnent of Education rules defining

"specific learning disability,” "enotional handicap," "severely

enotional | y handi capped” or "autistic," for |EP purposes and
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Chapter 323, Florida Statutes, governing Devel opnental Services
entitlenment.

82. Although Petitioner proved she has a severe |earning
di sorder, she did not prove that she al so has a severe
communi cati on and behavi or disorder with age of onset during

i nfancy or chil dhood as required by Section 393.063(2), Florida

Statutes. Nor did she prove that prior to adulthood and the
onset of her schizophrenia that she exhibited inpairnment in

reci procal social interaction, inpairnment in verbal and non

ver bal comruni cation and i maginative ability, and a markedly
restricted repertoire of activities and interests, as required by
the statute.

83. The negative behaviors described in the eval uation
reports prior to age 19 were not severe and are not generally
accepted as diagnostic of autism Rather, they are diagnostic of
specifically defined conditions related to education.

84. Dr. Maurer testified that the Petitioner is not
autistic as that termis recogni zed by generally accepted
standard medi cal reference works, but in his opinion, she stil
meets the statutory definition, basically because she needs the
services and shoul d be covered by the statute. This constitutes
honest and consci entious testinony, but is not persuasive of
Petitioner's entitlenent under the statutory definition of
"autism" Dr. Maurer's testinony in support of Petitioner's

entitlenment is not based on reasonabl e nedical certainty or
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general ly accepted standards of his profession. Dr. Maurer's
opi ni on was based primarily on his interpretation of Dr.
Voel | er' s neurol ogi cal exam nation of the Petitioner when she was
21 years old and after the onset of Petitioner's serious nental
illness. Dr. Maurer was unable to support his opinion with
specific references to any chil dhood behaviors by the Petitioner,
and his culling of sone early reports and evaluations to reach a
di fferent concl usion does not persuade.

85. Petitioner's evaluations through age 18 consistently
and significantly do not report signs of serious chil dhood
communi cation and soci al problens. Descriptions of non-autistic
behavi or were repeated frequently throughout the eval uations
during the Petitioner's chil dhood.

86. Psychol ogists are extensively trained and required to
| ook for and note in psychol ogi cal evaluation reports al
behaviors that are outside the normal range. The nunerous
psychol ogi cal reports submtted by the Petitioner to the
Departnent consistently reported nostly normal behaviors and
communi cation skills prior to age 18 and contai ned no reports of
severe behavi or or communication problenms. |ndeed, Petitioner
was switched froman enotionally handi capped category to a
specific learning disability category by trained education teans
whi ch by | aw woul d require expert psychol ogi cal input.

Therefore, it can be inferred that the Petitioner did not exhibit

severe behavi or or communi cation problens during chil dhood.
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87. It is undisputed that Petitioner's level of functioning
significantly deteriorated after she graduated high school wth a
regul ar di ploma and that she had previously been hospitalized
with synptons of schizophrenia and was receiving treatnent for
sane when she was evaluated by Drs. Voeller and Maurer

88. It is undisputed that individuals with schizophrenia
al so exhibit severe inpairnment in nenory, | earning,
comruni cation, and reciprocal social interaction, and that these
behaviors are attributable to their schizophrenia, not autism

89. Because the Petitioner failed to present evidence that
the onset of the synptons of her present disability were present
in infancy or chil dhood, as required by Section 393.063(2),
Florida Statutes, she cannot prevail.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED t hat the Departnent of Children and Fam |y
Services issue a Final Oder finding that Petitioner does not
nmeet the statutory criteria for "autisnl and is not eligible for
Devel opnent al Services under that category, pursuant to Chapter

393, Florida Statutes.
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DONE AND ENTERED this 9th day of July,

Leon County, Florida.

COPI ES FURNI SHED

Paol o Anni no, Esquire

Mel i ssa Thorn, Certified Legal
Florida State University
Col | ege of Law

Chil dren's Advocacy Center
Post O fice Box 10287

Tal | ahassee, Florida 32302

Lucy Goddard, Esquire
Departnent of Children

and Fam |y Services
1000 Northeast 16th Avenue
Box 3
Gainesville, Florida 32601
Gregory D. Venz, Agency derk
Departnent of Children

and Fam lies
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee,

1998, in Tall ahassee,

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 9th day of July, 1998.

I ntern

Florida 32399-0700
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Ri chard A. Doran, General Counse
Departnent of Children
and Fam lies
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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